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Dear Ms Young, 

MS15/2.2: Asset Management Market Study Interim Report  

The Depositary and Trustee Association (“DATA”) represents depositaries and trustees of UK based 

investment funds.  

Attached is DATA’s response to the questions raised for discussion in the Interim Report of the Asset 
Management Market Study. DATA welcomes the opportunity to respond to the Interim Report and is 

open to further engagement with the FCA on the issues discussed.  

Please do not hesitate to contact me if you would like to discuss any of the points we have raised.  

Yours sincerely 
 

 
 

Darren Banks 
DATA Chairman 
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DATA Response to the FCA’s Interim Report on its Asset Management Market 
Study  

Introduction 

The Depositary and Trustee Association (DATA) represents depositaries and trustees of UK 
based authorised funds and UK based depositaries of alternative investment funds (AIFs). 

Over £1trn1 is managed in UK authorised funds, for which DATA’s members act as depositaries, 
the majority of which are held by UK investors. Most retail investors access the services of asset 

managers through authorised funds , which are increasingly being used by retail investors to 
service their long-term savings requirements, such as retirement planning or for school fees.  

It is therefore important that investors have full confidence that when they invest their savings 
that the manager will act in their interests, managing the fund in accordance with the 

investment objective and investment policy, maintaining the expected risk profile, and ensuring 
the fees they pay are in line with what has been disclosed to them. It is also important that the 

market dynamics of the investment funds industry provides a competitive environment with a 

range of funds offering investors a choice of investment strategies and services at differing 
pricing points and the ability to move between investment funds where another fund better 

meets the needs of investors. DATA therefore welcomes the FCA’s Market Study on Asset 
Management, and the opportunity to respond to the Interim Report.  

DATA has not taken a view on the FCA’s findings on pricing, performance and profitability. DATA’s 
response focuses on Option F of the Governance remedies proposed in the Interim Report.  

 

 

 

 

 

 

 

 

 

 

 

 

                                            
1 Figures published by The Investment Association show the total funds under management for UK domiciled funds 

was £1,006,436m as at 31 December 2016. 



 
 
 

DATA Response to the FCA’s Interim Report on its Asset Management Market Study 
February 2017 

2 

Executive Summary  

 

Governance 

DATA recognises the importance of a robust governance regime for authorised funds. However, 

it is important that responsibilities are assigned to the appropriate parties. 

The Manager has the commercial risk when operating a fund, control of product design, target 

market and the associated chain of intermediation etc. The Depositary role is separate and 
distinct. Full independence from the Manager (and their decisions) is critical to the role of 

protecting investors and ensures the risk of conflicts of interest is minimised. The role of the 

Manager and the Depositary should be complementary in order to deliver the objective of 
investor protection and importantly will require different skills sets to apply the checks and 

balances to ensure a fair outcome for investors. DATA believes there are better ways of achieving 
the FCA’s objectives and so option F should be discounted, because; 

 it would conflict with the role and responsibilties of the Manager. 
 it would conflict with the depositary’s role in protecting investors. 

 Option F  would be a significant departure from the common depositary framework set 
out in European legislation. 

 It may adversly impact upon the commercial decisions of the Managers and stifle 

innovation. 
 Depositaries do not have access to the extensive information that would be required to 

assess whether the manager is providing value for money to investors. 
 The Depositary role requires different knowledge, experience and skill sets to that of the 

Manager. The Depositary would need to significantly alter its resource strategy and 
operational framework. 

 Additional resource would be required to perform value for money assessments, which 

might require an increase in depositary fees ultimately borne by investors. 

DATA’s view is that, for the reasons given, the manager is better placed to provide oversight of 
value for money. Additionally, if the FCA is to achieve its objective of holding asset managers 

accountable for achieving value for money it must provide the industry with a clear definition of 

the term and clearly articulate their expectations in this area.  

DATA notes that in respect of the other remedies, forthcoming changes to legislation and 
regulation, in particular the extension of the Senior Managers Certification Regime (SMCR) to 

Asset Managers and the implementation of the MiFID II product governance requirements will 

impact significantly on the governance of investment funds.  

The FCA should undertake thorough cost benefit analysis accounting for these forthcoming 
regulatory changes, before making further significant changes to fund governance structures. 

DATA is not convinced the benefits of introducing external independence will outweigh the 

significant additional costs of the potentialstructures set out in the report. 

 

Fund Charging Structures 

The single charge proposal has benefits but potential drawbacks. In particular, this will involve 

losing transparency in place of simplicity, and will mark a departure of previous FSA policy.  

Transparency of transaction costs is important, but including these within a single charge could 

have unintended consequences. 

In respect of box profits, DATA believes there are wider considerations which should be taken 

into account by the FCA before it changes its rules.  
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Disclosure of Objectives and Performance 

DATA is generally supportive of clearer and more specific drafting of investment objectives and 
clearer guidance on the use of benchmarks. DATA has carried out work in the past on agreeing 

a common understanding of terms used in investment objectives, and is open to working further 

with other industry associations and the FCA in this regard. 

 

Cost transparency 

In principle DATA has no objection to proposals to set out costs per unit in pounds and pence 

but cautions that the FCA should be careful to ensure as far as reasonably practical that investors 

do not focus on cost alone. 

 

Institutional Market 

DATA agrees that information on transaction costs should be provided to the trustees of 

workplace pension schemes, however in the case of funds the obligation to provide these should 
be solely placed on the manager or operator, and not the depositary. 

The requirements in COLL that all assets, including those that are not financial instruments, 
should be registered in the name of the depositary, could prove a significant barrier to the 

pooling of pension scheme assets into Authorised Contractual Schemes. 

 

Governance 

 

 

Our response will focus on the role of the depositary, and in particular we question the viability 
of Option F, as a potential remedy or a partial remedy in conjunction with other remedies. DATA 

has significant concerns regarding some of the proposed remedies and in particular does not 
believe Option F, to put greater duties on depositaries to assess whether the fund manager is 

delivering value for money, is viable, and therefore this should not be included for further 

consideration. 

Questions for feedback 

What is the likely effectiveness and proportionality of: 

 the FCA setting out its expectations about how AFMs should demonstrate that they 

are acting in the best interests of unitholders; 

 governance reforms to help ensure firms comply with their responsibility to act in 

the best interests of unitholders; 
 the specific options (A-F) set out above? 

Do you have views on how firms should demonstrate that they have acted in the best 

interests of investors? 

Do you have views on how governance should work to ensure firms act in the best interests 
of investors? 

Are there any logistical challenges and unintended consequences that should be taken into 
account? If so, how could these unintended consequences be overcome? 

Are there advantages to the FCA recommending the government introduce a fiduciary duty 
by statute which could not be achieved through regulatory reforms? 

Are there better alternative supply side remedies that would encourage asset managers to 

demonstrate that they are providing value for money? 
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Our response focuses on Option F, a potential approach which would place a greater duty on 
depositaries to assess whether a fund manager is delivering value for money.  DATA does not 

believe this Option is viable, either as a potential remedy or in conjunction with other remedies.  
While DATA has significant concerns regarding other proposed remedies, DATA recommends 

Option F is withdrawn from further consideration.   

We set out below the role of the depositary, the boundaries of this role and DATA’s concerns in 

respect of Option F.   

 

Role of the Depositary 

The role of the depositary (or trustee for unit trusts) is clearly defined in UK legislation. In recent 
years, the role has been revisited and strengthened through the implementation of European 

Directives, in particular UCITS and AIFMD.  

Both the UCITS Directive and AIFMD place responsibilities on the depositary to carry out the 

following duties in respect of the fund. In carrying out those duties the depositary acts 
independently and solely in the interests of investors in the fund. These responsibilities can be 

summarised as: 

 Safekeeping of scheme property, including custody of financial instruments and 

maintaining a record of all other assets, including cash 
 Monitoring cash flows into and out of the funds, and ensuring these are properly booked 

into the correct cash accounts 
 Carrying out the manager’s instructions, unless they conflict with the regulations 

 Ensuring the register of the funds unitholders is properly maintained 
 Collection and distribution of income to the unitholder on the register 

 Performing oversight of the manager’s responsibility in respect of the following functions: 

o Unit pricing and dealing 
o Portfolio valuation 

o Investment and borrowing restrictions 
o Information for investors (including R&A, prospectus, etc) 

o Legal Constitution and meetings 

Thus the depositary’s role in protecting the interests of investors extends to ensuring the daily 

management of the fund is in accordance with the regulations and the terms set out in the 
prospectus, ie. to ensure the manager properly complies with its responsibilities. This daily 

oversight would be impractical for all but the largest investors to do on daily basis.  

 

Boundaries of Depositary’s Responsibility 

The oversight of depositaries deliberately does not extend into the commercial terms of the 
fund, such as determining what the fee should be, the selection of investment manager, the 

investment strategy which should be employed to deliver the returns within the constraints of 

the investment objective and investment policy of the fund. Nor does this extend to determining 
which third party providers should be selected to perform functions on behalf of the manager 

such as valuations and fund accounting, transfer agency (registrar) or legal services, beyond 
ensuring these parties have the proper systems, procedures and resources in place to properly 

perform these functions. These are management reponsibilites which properly belong with the 
manager, not the depositary. 

The decision on whether to launch a fund is taken by the manager, who will identify and assess 
the needs of a target market, design the fund for the target market, determine the cost of the 

fund and engage and appoint the various parties and delegates. This equally extends to the 
consideration of intermedaries when viewed in the context of product distribution. The 

depositary has no involvement in the design of the product other than to determine if it wishes 

to accept its appointment, including the commercial terms on which it is willing to be appointed, 
and a review of the constitutional document and prospectus to ensure it is satisfied the proposed 

fund complies with applicable legislation and regulation.     
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Issues with Option F: Greater Duties on Trustees and Depositaries 

Broadening the role and responsibilties of the depostiary to include assessing whether the fund 

manager is providing value for money gives rise to a number of concerns: 

This would conflict with the role and responsibilties of the Manager. The design of the fund, the 

determination of its key features including investment objective, strategy and cost, and the 
management of the fund are the responsibilty of the manager. Introducing value for money 

responsibility for the depositary would involve the depositary in the process of determining the 
design of the fund and its key features, blurring the boundaries of responsibility carefully defined 

in legislation and regulation. If the depositary and the manager take a different view on what 
constitutes value for money, a challenge by the depositary is effectively a subjective judgement 

of the investment strategy and therefore borders on an investment decision by the depositary. 

It is not the role of the depositary to make investment decisions; the role of the depositary is 
to oversee that the manager has, when executing its investment strategy, stayed within the 

investment and borrowing power rules and any further restrictions set in the investment policy 
in the prospectus. 

It may adversly impact upon the commercial decisions of the Manager and stifle innovation. 

This would conflict with the depositary’s role in protecting investors. The depositary enters a 
commerical contract with the fund to safeguard assets and independently scrutinise the 

operation of the fund by the manager in accordance with regulation and the prospectus. There 

is a structural conflict with extending depositary responsibilities to assessing whether the fund 
manager is delivering value for money, as the Manager has the power to select or remove the 

depositary and negotiates the fees of the depositary. Were the depositary to become involved 
or partially involved in determining the management fees, the manager’s delegation 

arrangements or how the investment strategy is executed, this would compromise the 

depositary’s independence of oversight of the manager.  

This would be a significant departure from the common depositary framework set out in 
European legislation. As stated above, the role of the depositary has been extensively revisited 

in recent years through the AIFMD and UCITS Directives, and a common framework for 

depositaries has been established throughout Europe. Departing from this framework will make 
it more difficult for non-UK investors and institutional investors who normally invest in offshore 

funds to understand the UK fund framework, potentially making UK funds less attractive to these 
investors.  

Depositaries do not have access to the extensive information required to assess whether the 
manager is providing value for money to investors.  The depositary is unlikely to have any direct 

relationship or interaction with the investors. As such, it will not have the required knowledge 
of the investor’s circumstances, their investment requirements and attitude to risk, or other 

investments in their portfolio.  Nor will it have a whole of market view of funds in specific sectors 

to be able to determine whether a manager is offering value for money to investors in any given 
fund for which it provides depositary services.  As such, it would not be able to provide a 

comprehensive value for money assessment, only a narrow  peer review based on its own client 
range and publicly available information.  This incomplete analysis could lead to distortions in 

findings and detriment to investors. 

The Depositary role requires different knowledge, experience and skill sets to that of the 

Manager. The Depositary would need to significantly alter its resource strategy / framework. 
This would be a new function for depostaries, who would have to establish capabilities and 

recruit the right skill sets to perform this function (as explained further below).  This would have 
significant cost implications for depositaries, and it is likely they may seek recovery through 

higher depositary fees.  

Given these issues, DATA therefore does not believe Option F should be considered further as 

part of the remedies for ensuring value for money is considered. 
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Impact of Imposing Additional Value for Money Responsibilities on Depositaries 

DATA’s members consider that the articulation of what is meant by “value for money” in the 
FCA’s interim report is unclear.  Therefore, based on what is written in the report, it is unclear 

what information depositaries would require to satisfy any new regulatory requirements, or the 

level of additional skilled resource depositaries would need to recruit. 

In order to provide independent challenge on value for money, a depositary would need to have 
a reference on which that challenge could be based.  This would require the depositary to 

perform an analysis and assessment very different to that applied in the course of its existing 

responsibilities.  As such, the depositary would certainly need to source significant additional 
information, from the manager and possibly from external sources, in order to perform such an 

analysis.  It would also conflict with the independent oversight duty as referred to above. 

It is likely such an analysis would need to consider, among other things, the profile of the target 

investor for the fund, the profile of typical investors in the fund (which may in practice differ 
from the target investor), cost projections, projections of inflows and outflows and market 

strategy.  A key part of the analysis would likely be to consider the investment strategy and 
investment process adopted by the fund against the market conditions, and the projected 

performance of the strategy in a range of market scenarios – such analysis would go far beyond 

the monitoring currently performed by depositaries to ensure compliance with the investment 
and borrowing power rules and the investment policy restrictions in the fund’s prospectus.  

While the exact requirements are as yet unclear, it is therefore likely that such an analysis will 

require depositaries acquiring new skill capabilites, through recruitment of suitable professionals 

qualified to perform investment analytics.  Such individuals will probably need to be recruited 
from outside the depositary industry and may need to be highly remunerated in order to be 

attracted to a new role in the depositary industry.  Depositaries will also need to acquire 
additional sources of data to provide suitable Management Information (MI) on which to 

perform their assessments and invest heavily in suitable IT systems.  

 

Interaction of Change Events requirements with Value for Money 

All new funds and significant changes to existing funds require an application to the FCA for 
approval, which is prepared and signed by the manager and countersigned by the depositary. 

Part of this application includes a requirement for the manager to submit comprehensive details 
of the fund, including an indication of sufficient demand for the fund over a five year period and 

how it will meet the requirements of target investors. 

To assist the FCA in achieving its objective of holding asset managers accountable for how they 

deliver value for money, DATA strongly suggests that a value for money assessment be included 
in the application process, ie. the manager should provide justification to the FCA on how the 

new fund or the existing fund following the proposed changes could reasonably provide value 

for money to investors over a projected period, e.g. 5 years.  

DATA believes this proposal strikes the right balance in ensuring the appropriate burden of 
responsibility is placed upon the Manager and is undertaken within a regulatory environment 

that requires such burden of proof to be demonstrated to the FCA.  This could also be further 

strenghtned with the introduction of the Senior Managers and Certification Regime (SMCR) to 
asset managers. 

 

Upcoming Legislative and Regulatory Changes impacting Product Governance 

The extension of the SMCR to asset managers in 2018 will place significant responsibilities and 

liabilities on key individuals for the performance of functions within the regime.  These 
individuals will therefore be fully incentivised to act independently of the interests of their firm 

where there is a potential conflict in their responsibilites.  There is therefore an opportunity to 
consider which roles SMCR could appropriately be applied at the level of the manager, which 
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could include a value for money responsibility.  The role of Conducting Officers in Luxembourg 
SICAVs could provide a useful model of reference in this regard. 

DATA notes that MiFID II will introduce detailed and robust product governance procedures, 

which although not directly applicable to managers of UCITS and AIFs will nonetheless need to 

be applied to meet the requirement of their distributors.  The FCA has consulted on proposals 
as part of its implementation of the MiFID II Directive in the UK to apply the MiFID II product 

governance provisions to non-MiFID firms, including the managers of UCITS and AIFs, as 
guidance.  The implementation of the SMCR and the MiFID II product governance requirements, 

both of which will take effect over the next year, will significantly strengthen the governance of 

funds and may prove sufficient without any further structural changes in governance. The 
interraction of these requirements with any proposed remedies should therefore be properly 

considered.  Given the increasing trend to intermediation, it is also important that the entire 
distribution chain is taken into consideration.  In this respect, platforms, nominees, discretionary 

wealth managers, advisers, and other intermediaries should be considered alongside asset 
managers.  DATA therefore supports the proposal in paragraph 5.58 of the report, that the FCA 

should carry out further analysis in the platform and adviser markets. 

 

Options A to E of the Governance Remedies 

In view of the forthcoming regulatory changes highlighted above, DATA questions whether now 
is the right time to explore proposals to make further significant changes to the governance 

structures of funds.  DATA suggests remedies involving functional independence within firms 

(internal independence), such as those proposed in options A and B, should be considered first.  
If the FCA decides to consider Options C, D or E further, it should perform a robust assessment 

of these options, including a thorough cost benefit analysis, based both on international 
experience and the projections based on the UK market.  

 

Fund Charging Structures 

 

 

 

Questions for feedback 

We would welcome feedback on: 

 The likely effectiveness and proportionality of the: 

o single charge remedy to incentivise asset managers to control the charges 
taken from funds; 

o the specific options (A, B, C, D) set out above? 

 Any unintended consequences of: 
o single charge remedy to incentivise asset managers to control the charges 

taken from funds; 

o the specific options (A, B, C, D) set out above; 
o and how we can overcome any of these unintended consequences? 

Do you think that the scope of this remedy should be limited to retail investors or should it 
be extended to other types of investors? 

Whether there are better alternative remedies or pricing models that would encourage 

asset managers to control the charges taken from funds? 

Do you agree that risk-free box profits should be used solely for the benefit of the fund 

and not be permitted to accrue to the asset manager? 
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Single Charge 

DATA believes there are both benefits and drawbacks to the FCA’s proposals to introduce a 
single charge for funds: 

Benefits: 

 A single charge will be easy for investors to understand and compare across funds, 

 The manager will be incentivised to control costs through the value chain since these 
will come from its remuneration. 

Drawbacks: 

 A single charge could be set by the manager at a higher level than the OCF to ensure 
there is sufficient margin to cover any fluctuations in other expenses, 

 Any benefit of any cost savings negotiated by the manager with suppliers may not be 
passed through to investors, 

 The depositary, the auditor and any independent directors would be remunerated by the 

manager rather than the fund, potentially creating conflicts of interest 
 There would be less visibility of component costs that make up the OCF  

 Should a single charge be introduced, UK funds could look more expensive than 
comparable funds domiciled in other jurisdictions. 

DATA notes that when performance fees were introduced, the expectations were that funds 
having performance fees would charge lower periodic management charges than funds without 

performance fees.  However, this has not always transpired in practice.  No obligation was put 
on managers using performance fees to reduce their periodic charge after the rules were 

changed to permit performance fees, despite this being an expectation during the consultation 
process. . 

In determining its future policy for charges, there will be a trade off between transparency and 
simplicity.  The FSA previously opted for a policy of transparency, this has resulted in the current 

fee structures which the FCA is now concerned are difficult for investors to understand.  The 
proposal for a single charge indicates a change of direction on the part of the FCA towards 

simplicity.  While simplicity may be desirable, the FCA should recognise that this will result in 

less transparency of the components which make up the overall charge.  This may not be 
welcomed by all investors.  

 

Transaction Costs 

DATA believes it is important that transaction costs are disclosed to investors in a transparent 

and meaningful way, and where possible an ex-ante estimate of these should be given to 
investors.  DATA recognises the challenges of such disclosure, but supports industry intiatives 

to implement a standardised disclosure of transaction costs and other expenses.  

 

Box Profits 

Box profits have been a feature of UK authorised funds, particularly dual priced funds, for a long 
time. The rules have been drafted to reflect the possibility of box profits being made by 

managers as part of their principal dealing activitives.  

DATA notes that box management activity, and any profits or losses arising from this, occurs 

outside the fund.   

The current rules require disclosure that the manager is able to run a box for a profit, and do 
not require the manager to account to the fund for this profit.  This is not necessarily a risk-free 

activity for managers.  Holding units in the box ties up capital and leaves them exposed to 

market movements and may make a profit or a loss on the capital employed.  Also as 
acknowleded in DP 17/1: Illiquid Assets and Open-ended Investment Funds includes at 

paragraph 3.44 managers of authorised funds, when dealing as principal, can smooth flows into 

https://www.fca.org.uk/publication/discussion/dp17-01.pdf
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and out of the fund without generating transaction costs that have to be borne by the fund and 
its investors. 

If a manager is running a box for profit, current FCA rules require managers to minimise conflicts 

of interest.  For example the manager must give its creation and cancellation instructions to the 

depositary in a shorter time frame (typically 2 hours) if it is running the box for a profit.  

Under the dual pricing mechanism, box management and any profits or losses which arise from 
this do not impact continuing investors in the fund. Each unit in the fund is created at a price  

(the creation price) which reflects the buying costs of the underlying assets of the fund, and 

cancelled at a price (the cancellation price) which reflects the selling price of the fund.  As such, 
the effects of dilution are fully mitigated in the dual price structure.  Box profits are not made 

at the expense of investors in the fund. 

 

Disclosure of Objectives and Performance 

 

 

Overall, DATA supports initiatives to make investment objectives in prospectuses clearer and 
more specific.  Depositaries have a responsibility to oversee that the portfolio of the fund is 

being managed in line with the investment objective and investment policy of the fund, as well 
as the investment and borrowing power rules in COLL.  Where these are unclear, eg. where 

open terms such as “predominantly” are used, these can result in different interpretations of 

the investment limits imposed by the terms, leading to time consuming investigations and 
discussions with managers. It can also create dificulties for consumers when comparing the 

attributes of different funds with broadly similar investment objectives and polices.  DATA has 
undertaken significant work in the past to address such differences in interpretation and would 

encourage the FCA to proactively discuss with industry participants.  DATA is open to working 

with the FCA and the Investment Association in this regard. 

DATA also believes additional guidance on the use of benchmarks and their disclosure would be 
welcome.  DATA agrees with the FCA that benchmark use and disclosure in a fund must be 

consistent across different usages in the fund, eg. there should not be any inconsistencies with 

a benchmark target in the investment objective and that disclosed against performance figures 

Questions 

Would it be proportionate and effective to require fund managers to be more specific with 

investors by clarifying an upfront objective and tracking performance against that 
objective over an appropriate time period? 

How should fund managers and other market players communicate to allow investors to 

judge success over an appropriate time period? In what circumstances would it be 

appropriate to provide comparators, for example, performance of passive funds in the 
relevant market? 

Should we set out our expectations on using benchmarks, particularly when benchmarks 

are used to trigger performance fees? 

Should managers be required to take action when funds are persistently underperforming 

and, if so, what form should this action take? 

Is there a role for the regulator in ‘shining a light’ on poorly performing funds and if so 

what form could this take? 

Are there likely to be any unintended consequences and, if so, how could they be 
overcome? 

Are there other metrics/indications/pieces of information that could give investors better 
insight into likely future returns? 
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or the benchmark targets used to determine performance fees.  A benchmark should also be 
relevant to the fund e.g. appropriate to the fund’s investment policy, investment style and asset 

class and allocation.  However, benchmarks are not necessarily needed or appropriate for all 
funds, indeed in some cases a benchmark might be a misleading reference e.g. certain 

unconstrained portfolios where no suitable benchmark may exist.  DATA therefore advocates 

that there should not be a requirement or expectation that all funds should have a benchmark.  

For all authorised funds, the investment objectives and investment policies have been reviewed 
and approved by the FCA or its predecessors.  DATA recognises that the FCA’s thinking will 

develop over time and its expectations will evolve, however it is important that the industry is 

kept properly informed where this happens so managers can adjust their approach when 
drafting objectives in antipation of the FCA’s expectations. 

 

Switching 

 

 

DATA believes there is merit in reviewing the rules related to switching to ensure that where 

appropriate, investors can be efficiently, cost effectively and conveniently moved into better 
value share classes. 

 

Cost Transparency 

Questions 

Do you agree that the focus of any remedies in this area should be on investors in scenarios 

2 and 4 outlined above? 

What would be the most proportionate and effective way of moving investors into cheaper 

share classes? Can you provide an estimate of the cost of moving investors to cheaper 
share classes and how these costs would arise? 

Are there any potential unintended consequences of remedies in this area? 

 

Questions 

What is the likely effectiveness and proportionality of: 

 remedies which aim to introduce further cost transparency and aim to encourage retail 

investors and their advisers to become more price sensitive 
 the specific options (A, B, A+ and B+) set out above and alternative remedies that could be 

introduced 

What would be the most effective format and mechanism to increase investor awareness of 

the impact of charges? 

Would there be unintended consequences of: 

 remedies which aim to make investors more price sensitive and, if so, are there ways in 

which unintended consequences could be overcome? 
 the specific options (A, B, A+ and B+) above and ways in which we could overcome any 

unintended consequences? 

Are there better alternative options that would encourage investors to become more price 

sensitive? 

What funds should be in scope of any remedies which encourage greater focus on charges? 

What would be the most effective ways to communicate with investors?  
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In principle, DATA has no objection to proposals to increase cost transparency, including setting 
out costs per unit in pounds and pence.  DATA believes costs should be communicated to 

investors in a way they can readily understand. 

However, DATA cautions that the FCA should be careful to ensure that investors do not focus 

on cost alone.  There are several factors that will determine whether a fund is suitable for an 
investor in addition to cost, such as their investment aims, their risk appetite, what other 

investments they have in their portfolio, the expertise and ability of the investment teams 

managing the portfolio, etc. It is important all of these factors are considered when selecting a 
fund, and investors seek advice if appropriate.  

 

Institutional Market 

Questions for feedback 

We would like views on:  

Whether institutional investors would benefit from standardised disclosure of asset 

management fees and charges? 

What fees and charges information should be included in a standardised disclosure 

framework? 

What would be the cost to asset managers of providing information? 

Would there be unintended consequences if trustees were required to publish costs and 

charges? 

The scope of fund/products that this disclosure template should cover? Should it cover 

private equity strategies and hedge funds as well? 

Are there better ways in which information could be presented to trustees, particularly 

member nominated trustees, in order for them to assess the performance of their scheme? 
How could this be achieved? 

What format should simplified and comparable disclosure take and who should be 

responsible for providing the information? 

Pooling of pension scheme assets 

Are there ways in which parts of the institutional demand side (DB trust, DC trust and DC 
contract based schemes) could more effectively pool assets together? 

To what extent would pooling result in better outcomes for investors? 

Are there logistical challenges involved in pooling assets? How could we overcome these? 

Fiduciary management 

Ways to provide trustees with clearer information about the charges and performance of 

fiduciary management. 

What information on fees and performance information should be made public and are 

there ways to benchmark the performance of fiduciary managers? 

What are the unintended consequences of enhanced disclosure and how can we overcome 
them? 

What is the likely effectiveness and proportionality of guidance to trustees on these issues? 
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DATA is not responding in detail to this section, noting that the subjects this section addresses 

are largely outside the scope of DATA’s members’ activities. 

However, some issues have arisen in respect of pension schemes which impact depositaries, 

and which DATA wishes to highlight. 

 

Proposed Rules on transaction cost disclosure in workplace pensions 

DATA agrees with the policy intention of Consultation Paper CP16/30 to improve the disclosure 

of transaction costs in workplace pensions to pension trustees.  However, it is important that in 
transposing these requirements into the FCA Handbook the transposition fully reflects and 

captures the policy intention i.e. that those firms managing investments are required to report 

transaction costs in response to a request from a pension scheme, and that responsibilities are 
correctly and unambiguously assigned to those parties in the FCA rules.  DATA is concerned 

that there may be scope for ambiguity on which party responsibilities will apply to if the 
requirements are not clearly and robustly drafted with the consequence that obligations may 

fall onto the depositary. 

In the case of collective investment schemes (“CIS”), whether authorised or unauthorised, 

responsibility for the operation of the scheme falls on the operator who would normally appoint 
an investment adviser/ manager to manage the underlying investments on behalf of the 

scheme.  The operator of a CIS has a direct responsibility to ensure best execution when placing 

orders, record transactions and take action to ensure that undue costs are not charged to the 
CIS and its investors.  As such, the investment advisor or operator of the CIS would typically 

hold or have the ability to source the information needed for the calculation of transaction costs 
or administration charges in relation to a CIS in which a workplace pension is directly or 

indirectly invested.  

The trustee or depositary of a CIS has oversight responsibilities for the operator’s activities in a 

number of areas and is also responsible for the safeguarding of the assets of the scheme.  The 
trustee or depositary would typically require the operator or investment manager to provide or 

confirm information relating to transaction costs or administration charges, even if a delegate 

did hold some in scope information. 

The draft wording for COBS 19.8.2R(2) applies to a “firm” which holds in formation needed for 
the calculation of transaction costs or administration charge.  The FCA’s policy intention is clearly 

to capture those managing investments on behalf of pension scheme but unfortunately the draft 

wording in COBS 19.8.2R(2) is much more broadly drafted.  This could potentially capture 
authorised firms such as trustees and depositaries who do not have any direct interaction with 

Are there better alternative remedies that we can put in place to empower trustees in their 
decision making? 

What could any guidance from TPR/FCA to trustees in this area usefully cover? 

Investment consultant MIR 

Whether the FCA should recommend that HM Treasury brings the provision of advice 

provided by investment consultants to institutional investors within the regulatory perimeter 

Whether to bring the provision of advice provided by employee benefit consultants to 
employers and trustee boards within the regulatory perimeter 

Are there alternative remedies that we should also consider to allow better monitoring and 
assessment of advice provided by investment consultants and employee benefit 

consultants? 
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the investor workplace pension scheme.  DATA’s response to the applicable questions are 
attached to this letter.  

 

Pooling of Pension Scheme Assets 

DATA does not have a collective view on the benefits or otherwise of pooling pension scheme 

assets into single vehicles, or on the pooling vehicle which should be chosen.  Whether or not 
this is beneficial, and the appropriate vehicle of choice, is likely to require careful consideration 

on a case-by-case basis  

None-the-less, DATA notes that a number of pension schemes, in particular Local Government 

Pension Schemes (LGPS), have chosen to pool investments using the tax transparent Authorised 
Contractual Schemes (ACS) structure.  As with other authorised investment funds, managers of 

ACS are required to appoint a depositary. DATA believes that where a pension scheme has 
identified that its assets should be pooled into an ACS structure, the pooling process should be 

as efficient and cost-effective as possible. 

However, the rules in COLL 6.6.12R, which apply to UCITS and Non-UCITS Retail Schemes 

(NURS) and COLL 8.5.4R which apply to Qualified Investor Schemes (QIS) pose a significant 
barrier to the efficient and cost-effective transfer of assets.  These require that all assets for 

UCITS, NURS and QIS are registered in the name of the depositary or its nominee.  This 
requirement, which applies to other assets as well as financial instruments, goes beyond the 

requirements of the AIFMD and the UCITS Directive in respect of assets that are not financial 

instruments.  

Particular issues arise with this requirement for depositaries, particularly in respect of alternative 
assets such as real estate, infrastructure, private equity and venture capital. Transferring legal 

title to these assets to a depositary can be very time-consuming and costly – this can be a 

barrier to a fund changing depositaries.  Holding these assets can also place considerable 
responsibilities on the registered owner, which go beyond the safekeeping responsibilities for a 

depositary.  For example, the registered owner of a real estate asset has to comply with 
environmental rules in respect of each of the property it owns. It must also comply with tenancy 

laws, building health and safety requirements, etc. These are managerial responsibilities outside 

of the scope of responsibility of the depositary. In the case of an investment in a private equity 
fund established as a limited partnership, the registered owner will be legally obliged to make 

prompt payment in response to calls on capital.  This is an investment activity which is outside 
the scope of the depositary’s responsibility. 

These issues could pose a significant barrier to pooling pension scheme assets into ACS, 
particularly those established as NURS or QIS.  Many pension schemes, including LGPS, hold a 

variety of alternative assets intended to provide long term investment returns aligned to their 
liabilities, including real estate and infrastructure assets.  The costs and administrative burdens 

involved in re-registering these assets belonging to LGPS and other schemes in the name of the 

depositary could pose a significant barrier to the pooling of the assets of these schemes into 
ACS.  

DATA will explore the issues identified above in greater detail in its response to the FCA’s 

Discussion Paper on Illiquid assets and open-ended investment funds (DP17/1), however the 

barriers to pooling pension assets into ACS arising from the requirements in COLL 6.6.12R and 
COLL 8.5.4R should be noted in the context of this paper.  
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